
 

Orange County Transportation Authority 
550 South Main Street / P.O. Box 14184 / Orange / California  92863-1584 / (714) 560-OCTA (6282) 

July 21, 2010 
 
 
To: Finance and Administration Committee 
 
From: Will Kempton, Chief Executive Officer 
 
Subject: Federal Transit Administration Procurement System Review 
 
 
Overview 
 
The Federal Transit Administration has completed a review of the 
Orange County Transportation Authority’s procurement system. The review 
identified three deficiencies in system-wide policies and procedures and ten 
deficiencies in contract file requirements. The Contracts Administration and 
Materials Management Department modified policies and procedures and 
implemented other process enhancements to ensure compliance with all 
federal requirements.  On July 7, 2010, Orange County Transportation 
Authority management received confirmation that the Federal Transportation 
Administration is satisfied with the action taken and has closed out all 
deficiencies. 
 
Recommendation  
 
Receive and file as an information item. 
 
Background 
 
The Orange County Transportation Authority (OCTA) underwent its first 
Federal Transit Administration (FTA) Procurement System Review (PSR) in 
March 2010.  The PSR is one of several FTA targeted-scope reviews designed 
to improve procurement operations, promote the use of best practices, and 
assess an agency’s compliance with federal requirements. According to the 
FTA, transit agencies are selected for PSR’s based on a risk assessment that 
heavily weights, as a selection criteria, the size of an agency’s operations. 
 
The FTA employed contract audit firm Milligan & Company, LLC (Milligan) to 
perform the PSR. The PSR consisted of two components: a system-wide 
evaluation of OCTA’s procurement policies and procedures to ensure 
consistency with federal requirements, and a review of 23 contract files for 
evidence of compliance with these requirements. 
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Discussion 
 
The final report of OCTA’s PSR (Final Report) is included as Attachment A.  
OCTA’s first response is included at Attachment B and the details of that 
response were incorporated in the Final Report. Subsequent to the issuance of 
the Final Report, OCTA provided a second response (Attachment C) to four 
deficiencies that were not satisfactorily closed before the Final Report was 
issued.  FTA’s letter confirming closeout of these four remaining deficiencies 
can be found at Attachment D. 
 
In the Final Report, Milligan identified three deficiencies in OCTA’s systemwide 
procurement policies and procedures. First, OCTA’s written protest procedures 
did not specify that a protestor must exhaust all administrative remedies with 
OCTA before pursuing a protest with FTA. Furthermore, the policy did not 
indicate that OCTA would keep FTA informed of the status of protests.  
OCTA’s Contracts Administration and Materials Management (CAMM) 
Department revised its policies and procedures to include these requirements, 
as indicated in its response on pages 2-5 of Attachment B.  FTA was satisfied 
with the action taken and closed the deficiency. 
 
The second systemwide deficiency related to the lack of a policy requiring an 
economic analysis of leasing versus purchasing. The CAMM Department 
developed a policy and procedure as indicated on pages 6-8 of Attachment B.  
The FTA was also satisfied with this corrective action and closed the 
deficiency. 
 
The third systemwide deficiency related to numerous policy requirements that 
are specified in FTA’s Third Party Contracting Circular (Circular).  While the 
CAMM Department had referred to the Circular in its policies and procedures, 
the FTA requires specific language.  The recommended policy elements are 
detailed on page 8 of the report at Attachment A.  The CAMM Department 
revised policies and procedures as indicated on pages 9-51 of Attachment B.  
However, in its final report at Attachment A, the FTA requested that additional 
language be added to OCTA’s policies and procedures with regard to price 
ceilings on time and materials contracts as well as liquidated damages.  The 
CAMM Department proposed additional corrective action as found at 
Attachment C and the FTA was satisfied with the response. 
 
Milligan selected 23 contract files for review.  The review of each file included 
review of compliance with 56 elements, as applicable, and as listed on 
pages 26-29 of Attachment A.   
 
According to FTA’s review methodology, an error in one element of one 
contract file results in a deficiency.  The same error in all contract files results 
in the same, single deficiency.  FTA identified ten deficiencies.  However, in an 
effort to establish a more precise understanding of OCTA’s level of compliance 
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with FTA requirements, the Internal Audit Department computed an error rate. 
This was done by summing all applicable elements for the 23 files. Total 
applicable elements for the 23 reviewed files were 410. Of these, Milligan 
identified 32 errors, representing an error rate of 7.8 percent, or 92.2 percent 
compliance.   
 
The ten contract file deficiencies identified by Milligan can be found on page 26 
of the report at Attachment A.  The CAMM Department’s corrective actions are 
included on pages 52-105 of Attachment B and throughout Attachment C. 
 
Six of 23 contract files reviewed lacked an independent cost estimate (ICE), as 
required by OCTA’s procurement policies and procedures. ICEs are prepared 
by project managers during the development of the scope of work to allow for 
thorough evaluation and negotiation of prices proposed by contractors.  The 
CAMM Department has developed a standard form for use by project 
managers in developing ICEs and will require that they be submitted with 
procurement requisitions.  See pages 52-55 of Attachment B.  The FTA was 
satisfied with this action and closed the deficiency. 
 
One of the 23 contract files reviewed lacked an analysis that established that a 
potential contractor was responsible prior to an award of contract.  The CAMM 
Department updated procedures to ensure that this determination is made and 
documented in procurement files; however, the updates were specific to sole 
source procurements. The FTA’s Final Report suggested that procedures be 
further modified and the CAMM Department proposed additional language.  
These additional revisions were accepted by the FTA.   
 
Ten of the 23 contract files reviewed were for procurements that generated 
single bids.  Of the ten, two did not include sufficient analysis of the reason for 
the lack of competition. The CAMM Department updated its policies and 
procedures to require determination and documentation of a competitive 
environment.  See pages 58-62 of Attachment B. The FTA was satisfied with 
the corrective action and closed this deficiency. 
 
Five of the 23 contract files reviewed were for procurements of less than 
$50,000. OCTA procurement policies and procedures require that the 
CAMM Department perform a price or cost analysis to determine if the pricing 
is fair and reasonable. Of the five contract files, two sole-source procurements 
lacked sufficient evidence that this analysis had been performed. The 
CAMM Department developed a checklist to assist staff in documenting this 
analysis. See page 65A of Attachment B. The FTA was satisfied with the 
corrective action and closed this deficiency. 
 
The remaining eighteen of 23 contracts exceeded $50,000. Two of the 
contracts were intergovernmental agreements with the Los Angeles County 
Metropolitan Transportation Authority for a regional rideshare program and one 
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was for a single-bid procurement of buses. The procurement files did not 
include evidence that a cost or price analysis had been performed. The 
CAMM Department amended policies and procedures for interagency 
agreements and single bids at page 67 of Attachment B. The FTA was satisfied 
with the corrective action and closed this deficiency. 
 
Two of the 23 contract files reviewed did not contain adequate written records 
of the procurement histories, including rationale for the method of procurement 
selection or the contract type used. In response to this finding, the 
CAMM Department developed a procurement plan document. See 
pages 69-71 of Attachment B. The FTA was satisfied with the corrective action 
and closed this deficiency. 
 
One of 15 applicable contract files was found to have an advance payment 
clause which is prohibited without the express permission of FTA.  The contract 
related to the purchase of vanpool advertising and was for less than $50,000.  
The CAMM Department modified policies and procedures to ensure advance 
payments are only used where justified and with the permission of FTA.  
However, FTA has requested additional clarification on these policy revisions.  
The CAMM Department provided this clarification in Attachment C and FTA 
closed the deficiency. 
 
One of seven applicable contract files was found to have progress payment 
provisions that do not adequately protect FTA’s financial interest in equipment.  
According to a contract for software migration licenses, the contractor was 
allowed to invoice after a first delivery date, leaving OCTA vulnerable in the 
event the contractor failed to complete the system-wide migration.  The CAMM 
Department has included policies on progress payments on page 76-78 of 
Attachment B. The FTA was satisfied with the corrective action and has closed 
this deficiency. 
 
One contract file reviewed was for the purchase of buses on another transit 
agency’s contract.  Milligan concluded that there was no written documentation 
from that agency agreeing to the assignment; however, OCTA has since 
provided FTA with evidence that OCTA had obtained agreement. The FTA was 
satisfied with the response and closed this deficiency. 
 
Finally, for ten of the 23 contract files reviewed, contract clauses were found to 
be deficient in some respect.  The CAMM Department updated its contract and 
purchase order templates to reflect the required language.  See pages 83-105 
of Attachment B.  However, FTA was not satisfied with certain of the revisions 
and requested additional revisions to the templates before it closed the 
deficiency. 
 
It should be noted that, during the exit meeting conducted at the conclusion of 
Milligan’s review, the FTA was very complimentary of OCTA and its 
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procurement function.  The FTA indicated that OCTA’s fully staffed and 
experienced CAMM Department is professional, responsive and demonstrated 
a good understanding of FTA procurement requirements. 
 
The FTA was also complimentary of OCTA’s procurement manual, suggesting 
that, with the incorporation of Milligan’s recommendations, the procurement 
manual would become a model for other grantees.  The FTA representative 
indicated he would direct other FTA grantees to OCTA for best practices in 
procurement. 
 
Finally, the FTA representative conveyed his appreciation to OCTA on a 
broader level, indicating that OCTA consistently demonstrates its 
understanding of the importance of compliance with FTA requirements.   
OCTA, he stated, continues to be a responsive and proactive agency that 
takes compliance matters seriously. 
 
Summary 
 
The FTA conducted a PSR in March 2010, and made recommendations to 
improve OCTA’s compliance with federal procurement requirements.  The 
CAMM Department implemented all recommendations and FTA closed out the 
deficiencies. 
 
Attachments 
 
A. Federal Transit Administration Final Report of the Procurement System 

Review of Orange County Transportation Authority, Orange, CA 
June 2010 

B. May 17, 2010 letter to Nadeem S. Tahir, P.E., CCM, U.S. D.O.T. 
Federal Transit Administration, Region IX, including Orange County 
Transportation Authority’s responses to Orange County Transportation 
Authority’s Procurement System Review 

C. June 28, 2010 letter to Nadeem S. Tahir, P.E., CCM, U.S. D.O.T. 
Federal Transit Administration, Region IX, including Orange County 
Transportation Authority’s responses to Orange County Transportation 
Authority’s Procurement System Review 
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D. July 7, 2010 letter to Mr. Will Kempton, Chief Executive Officer, Orange 
County Transportation Authority, from Leslie T. Rogers, Regional 
Administrator for the U.S. Department of Transportation, Federal Transit 
Administration indicating closeout of all remaining deficiencies in the 
Final Report of the Procurement Systems Review of June 2010 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Approved by:  

Kathleen M. O’Connell 

 

Executive Director, Internal Audit 
(714) 560-5669 
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EXECUTIVE SUMMARY 
 
Milligan & Company, LLC (MILLIGAN), under contract to the Federal Transit Administration 
(FTA), performed a Procurement System Review of the Orange County Transportation Authority 
(OCTA). 
 
Transit service in Orange County, California is provided by the Orange County Transportation 
Authority (OCTA).  OCTA is responsible for planning and implementing fixed route, paratransit, 
and ride-sharing transportation services.  OCTA also has the responsibility for administering the 
Master Plan of Arterial Highways, area highways, transit ways, and High Occupancy Vehicle 
lanes, and the 91 Express Lanes Toll Road.  OCTA’s service area is 797 square miles with an 
approximate population of over 3 million. 
 
The procurement function of OCTA is handled by the Contracts Administration and Materials 
Management Department (CAMM).  CAMM conducts all purchasing activities for OCTA.  The 
department develops and issues solicitations for all goods, inventory items, consultant and 
professional services, and public works (construction) projects.  
 
This Procurement System Review (PSR), conducted from March 1-5, 2010, was performed in 
accordance with FTA procedures and included a procurement assessment phase and a contract 
review phase.  During the assessment phase, a review was conducted of the organizational 
structure, staffing, management direction, and policies and procedures that define OCTA’s 
procurement system environment.  
 
The contract review phase included interviews with key management and staff personnel and a 
review of contract files and supporting documents.  The MILLIGAN team reviewed small 
purchases and FTA-funded capital projects.   
 
This report contains several findings aimed at assisting OCTA in conducting their procurements 
in compliance with Federal requirements.  Of the 56 elements designated for review, OCTA was 
found not deficient in 40 elements, and 3 elements were not applicable.  Deficiencies were found 
in the remaining 13 elements.  These deficiencies are addressed in the body of this report.  Based 
on responses to the draft report, nine of these findings were closed, leaving four deficiencies 
remaining to be addressed. 
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PROCUREMENT SYSTEM REVIEW BACKGROUND 
 
DESCRIPTION 
The objectives of the Procurement System Review (PSR) are to encourage and facilitate 
improved grantee procurement operations, promote the use of best practices, and assess the 
grantee’s compliance with all Federal requirements, specifically the requirements of FTA 
Circular 4220.1F and the Pre-Award, Post-Delivery Rule applicable to Buy America 
requirements.  The PSR is designed to be a customer-oriented review that encourages working 
relationships between FTA and the grantees. 
 
This PSR was performed in accordance with FTA procedures and includes a risk assessment 
phase, a contract review phase, and a reporting phase.  The risk assessment phase includes a 
review of regional office documents, grantee document review, system-wide requirements 
review, and documentation of risk assessment.  The contract review phase includes a site visit, 
interviews, sample selection, contract files review, and follow-up interviews.  The specific 
documents reviewed are referenced in this report and are available at FTA’s Regional Office or 
at recipient administrative offices.  The reporting phase consists of reporting the findings of the 
review.  It includes a draft report, a draft final report, and a final report. 
 
Attendees at the entrance and exit conferences are shown in Appendix A. 
 
REQUIRED ELEMENTS 
The PSR looks at both system-wide and individual procurement elements.  System-wide 
procurement elements are requirements that apply to the procurement system as a whole.  
Individual procurement elements are evaluated on an individual contract basis and summarized 
across all contracts reviewed. 
 
CLASSIFICATION OF FINDINGS 
The review team determined the status (not deficient/deficient/not applicable) for each system-
wide and individual procurement element.  The review team determined the status for: (1) 
system-wide elements based on the results of the System-wide Elements Review Checklist; and 
(2) each individual procurement element based upon all the contract files reviewed. 
 
Two levels of findings are used: 

Not Deficient: A finding of “not deficient” indicates that the grantee complied with the basic 
requirements of the element.  This is defined as: “The review of selected procurement files 
found that in all instances the grantee complied with the requirement.” 
 
Deficient: A finding of “deficient” indicates that the grantee did not always comply with the 
requirements of the element.  This is defined as: “The review of selected procurement files 
found that in one or more of the applicable instances, the grantee did not comply with the 
requirement.” 
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DESCRIPTION OF THE GRANTEE 
 

OCTA is a multi-modal transportation agency that began in 1991 with the consolidation of seven 
separate transportation agencies.  OCTA’s service area is 797 square miles with an approximate 
population of over 3 million.  The agency provides service to the 34 cities in Orange County, 
California and parts of the cities of Artesia, Cerritos, Diamond Bar, Hawaiian Gardens, 
Lakewood, La Mirada, Long Beach, Corona, Riverside, Chino, and Chino Hills. 
 
Bus service consists of 43 local routes, 10 express routes, 11 community, and 13 rail-feeder 
routes.  Twenty-one routes are contracted to a private transportation provider.  Service typically 
operates from 5:30 a.m. to 10:00 p.m.  Complementary paratransit service is provided by OCTA 
under contract to Veolia Transportation.   
 
OCTA funds and supervises Metrolink, the regional rail service which makes stops throughout 
Orange County and surrounding counties as well.  Currently there are three Metrolink lines 
operating in Orange County — the Orange County Line, the Inland Empire-Orange County Line 
and the 91 Line — with 9 stations. 

OCTA has five operating facilities located in the cities of Garden Grove, Anaheim, Santa Ana, 
and two in Irvine.  The administrative offices are located in the City of Orange.  
 
In addition to providing bus, rail, and ADA complementary paratransit services described above, 
OCTA also owns and operates the 91 Express Lanes toll facility, conducts freeway, street and 
road improvement projects, provides motorist aid services, and operates the Orange County Taxi 
Administration Program (OCTAP), a regulatory program for taxi operations. 

Compliance activities related to OCTA’s procurement processes are summarized below: 
• FTA’s Triennial Review conducted in FY2007 contained two findings regarding FTA’s 

requirements for procurement.   Areas of deficiency included: FTA clauses and lobbying 
certification not signed by the contractor.   

 
• FTA’s Single Audit Review conducted in 2008 had three findings related to procurement.   

Areas of deficiency included:  the need to strengthen the controls over third party 
contractors; the need for an established policy on misconduct; and the need to adhere to 
the Buy America requirements.     

 
 
RESULTS OF THE REVIEW 
 
The results of the review are summarized for each system-wide and individual procurement 
element.  For each procurement requirement, the report describes the required element, cites a 
reference to FTA Circular 4220.1F and other applicable regulations, discusses the issues and 
identifies findings, recommends corrective actions and schedules, and presents excerpts from 
FTA’s Best Practices Procurement Manual (BPPM).  Excerpts from FTA’s BPPM are not 
presented as requirements rather they are presented for technical assistance purposes.  The 
procurement review summary table is provided in Appendix B. 
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SYSTEM-WIDE PROCUREMENT ELEMENTS 
System-wide procurement elements are requirements that apply to the procurement system as a 
whole.  The system-wide procurement elements are primarily evaluated during the assessment 
phase.  The findings in this section are a result of these interviews and additional insights gained 
during the contract review phase.  The results are presented below.  Those elements for which 
the grantee is “not deficient” are shown first, and those defined as “deficient” with respect to that 
element are shown second.  Within each category, the numbered element appears as it is listed in 
FTA’s PSR Guide. 
 
Not Deficient 
A full description of the elements for which the grantee is not deficient is in Appendix C.  
The grantee is not deficient in the following system-wide procurement elements: 
 

Element 1 – Written Standards of Conduct 
Element 2 – Contract Administration System 
Element 4 – Prequalification System  
 

Deficient Elements 
The grantee is deficient with respect to the following system-wide procurement elements: 

 
Element (3) Written Protest Procedure 

FTA expects each recipient to have appropriate written protest procedures, as 
part of its requirement to maintain or acquire adequate technical capacity to 
implement the project.   
 
The Common Grant Rule for governmental recipients requires a governmental 
recipient to notify FTA when it receives a third party contract protest to which 
this circular applies, and to keep FTA informed about the status of the protest.  
 
The protester must exhaust its administrative remedies by pursuing the recipient’s 
protest procedures to completion before appealing the recipient’s decision to 
FTA.  The protester must deliver its appeal to the FTA Regional Administrator for 
the region administering its project or the FTA Associate Administrator for the 
program office administering its project within five (5) working days of the date 
when the protester has received actual or constructive notice of the recipient’s 
final decision. 
 
FTA will limit its review of third party contract protests as follows:   

(1) The Recipient’s Procedural Failures (A grantee’s failure to have or comply with its 
protest procedures, or its failure to review a complaint or protest); or 

(2) Violations of Federal law or regulation. 
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An appeal to FTA must be received by the cognizant FTA regional or Headquarters 
Office within five (5) working days of the date the protester learned or should have 
learned of an adverse decision by the grantee or other basis of appeal to FTA. 

FTA C 4220.1F Ch. VII, 1 
Discussion 
OCTA is deficient with respect to this element. 
 
OCTA’s protest procedures lack the following: 

• Guidance for vendors regarding the point in the process at which the vendor can pursue a 
protest with FTA (after all administrative remedies have been exhausted). 

• Guidance for employees indicating the requirement to keep FTA informed about the 
status of the protest. 

  
Corrective Action and Schedule 
In order to comply with federal regulations, the OCTA’s protest procedures must be updated to 
include the elements indicated above.  A corrective action plan and schedule should be submitted 
to the FTA Region IX Office within 30 days of receipt of the draft report. 
 
Grantee Response 
OCTA’s Policies and Procedures have been updated to include items 1 & 2 above. 
 
Milligan’s Comments 
Milligan has reviewed the updated Policies and Procedures. This deficiency is now closed. 
 

Excerpts from FTA’s Best Practices Procurement Manual BPPM § 11.1 
Content of Procedures – To ensure that protests are received and processed effectively, all 
grantees must have adequate written bid protest procedures.  It is recommended that these 
procedures be included or referenced in the solicitation document.  If they are referenced, 
information must be included on how a copy of the procedures may be acquired by an interested 
party. When the procedures are requested, they should be provided immediately.  The written 
procedures typically address the following elements: 
• Difference in Procedures for pre-bid, pre-award, and post-award protests; 
• Specific Deadlines (in working days) for filing a protest, filing a request for reconsideration, 

and for the grantee’s response to a protest; 
• Specific contents of a protest (Name of protester, solicitation/contract number or description, 

statement of grounds for protest); 
• Location where protests are to be filed; 
• Statement that the grantee will respond, in detail, to each substantive issue raised in the 

protest. 
• Identification of the responsible official who has the authority to make the final 

determination; 
• Statement that the grantee’s determination will be final; 
• Statement that FTA will only entertain a protest that alleges the grantee failed to follow their 

protest procedures and that such a protest must be filed in accordance with the Circular; and 
• Allowance for request for reconsideration (if data becomes available that was not previously 

known, or there has been an error of law or regulation). 
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Element (5) System for Ensuring Most Efficient and Economic Purchase 
The Common Grant Rules require the recipient to establish procedures to avoid the 
purchase of unnecessary property and services it does not need (including duplicative 
items and quantities or options it does not intend to use or whose use is unlikely).   

FTA C4220.1F, Ch. IV, 1.b 
 
Discussion 
OCTA is deficient with respect to this element. 
 
OCTA’s procedures lack a requirement to perform an analysis of lease versus purchase 
alternatives when appropriate. 
 
Corrective Action and Schedule 
In order to comply with federal regulations, the OCTA’s procurement procedures must be 
updated to include a requirement to identify instances when it may be more cost effective to 
make a procurement using a lease alternative versus a purchase.  In addition, the procedures must 
require that an analysis will be made of the lease versus purchase alternative when appropriate.   
A corrective action plan and schedule to update the procedures should be submitted to the FTA 
Region IX Office within 30 days of receipt of the draft report. 
 
Grantee Response 
OCTA has developed a new Policy and Procedure. 
 
Milligan’s Comments 
Milligan has reviewed the new Policy and Procedure. This deficiency is now closed. 
 

Excerpts from FTA’s Best Practices Procurement Manual BPPM § 1.3.3.7 

Lease vs. purchase alternatives - It is usually less economical to lease equipment than to purchase it. However, there 
are some instances where this is not true. For example, short-term leases of equipment which is required for a short 
time or for a unique task may be reasonable and economically sound. It may also be advisable to lease equipment 
that undergoes rapid technological change such as personal computers and other IT related equipment. In some 
cases, it is easier to have equipment maintained if it is leased. But long term leases and leases for items that should 
be purchased and capitalized but cannot be because of budget constraints are not economically prudent. If a 
decision is made to lease equipment, a lease vs. purchase analysis should be made. The analysis should be 
appropriate to the size and complexity of the procurement. In determining whether the lease of equipment is 
feasible, the following factors must be considered: 

• Estimated length of the period the equipment is required and the amount of time of actual equipment usage; 
• Technological obsolescence of the equipment; 
• Financial and operating advantages of alternative types and makes of equipment; 
• Total rental cost for the estimated period of use; 
• Net purchase price, if acquired by purchase; 
• Transportation and installation costs;  
• Maintenance, storage and other service costs; 
• Trade-in or salvage value; 
• Imputed interest costs; and 
• Availability of a servicing facility especially for highly complex equipment (can the Agency service the 

equipment if it is purchased).  
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Element (6) Procurement Policies and Procedures 
The Common Grant Rule for non-governmental recipients requires the recipient 
to have written procurement procedures, and by implication, the Common Grant 
Rule for governmental recipients requires written procurement procedures as a 
condition of self-certification.   

        FTA C4220.1F Ch. III, 3.a. 
 

Discussion 
OCTA is deficient with respect to this element.  
 
 OCTA’s Policies and Procedures Manual should be updated to include the following elements 
required by FTA’s Third Party Contracting Circular:  
1. Guidance on when time and materials contracts may be used; 
2.   Specific prohibition of Tag-ons; 
3. Specific prohibition of unreasonable requirements;  
4.  Specific prohibition of splitting purchases to avoid competition (micro-purchases);  
5.  Requirement that the files include documentation that prices are fair and reasonable (small 

purchases);  
6.  Requirement that the files contain documentation for the business reason when all bids are 

rejected;  
7.  Provisions defining the use of “best value” basis for determining the award of contracts 

procured under the competitive proposal method;  
8.  Provisions for addressing design/build contracts;  
9.  A description of the cost principals used by OCTA to define eligible contract costs and a 

confirmation that the cost principals conform to federal cost principals for eligibility of 
contract costs; 

10. Specific prohibition on the use of Cost Plus Percentage of Cost contracting; 
11. Specific prohibition on the use of Advance Payments without written FTA concurrence; 
12. Requirement to obtain adequate security when utilizing progress payments; 
13. Requirements for the use of liquidated damages; 
14. Requirement that contracts above the small purchase threshold contain remedies for breach 

of contract; 
15. Requirement that contracts in excess of $10,000 must have termination for cause and       

termination for convenience provisions; and 
16. Requirement that revenue contracts be awarded utilizing competitive selection procedures. 
 
Corrective Action and Schedule 
OCTA’s Procurement Policies and Procedures must be updated to address FTA requirements.  
The updated Procurement Policies and Procedures should include all procurement requirements 
as contained in FTA’s current Third Party Procurement Circular.  Submit a corrective action plan 
and schedule for implementation to the FTA Region IX Office within 30 days of receipt of the 
draft report. 
 
Grantee Response 
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OCTA has developed or updated its Policies and Procedures to address each of the sixteen items 
listed in this deficiency. 
 
Milligan’s Comments 
Milligan has reviewed each of the sixteen new or updated sections of OCTA’s Policies and 
Procedures. Each of the deficiencies is now closed with the following exceptions: 

• Item 1.  In accordance with FTA Circular 4220.1F, Chap. IV, 2.c (2)(b), add wording 
that states that Time and Materials Contracts shall specify a ceiling price that shall not 
be exceeded by the contractor except at its own risk. 

• Item 13.  In accordance with FTA Circular 4220.1F, Chap. IV, 2.b (6)(b)(1), add 
wording that requires that the rate for liquidated damages must be specified in the 
procurement solicitation, as well as the contractor’s agreement. 

 
To close this finding, provide the FTA Region IX Office a revised policy that addresses the 
above points by July 1, 2010. 
 
INDIVIDUAL PROCUREMENT ELEMENTS 
Individual procurement elements are applicable to the contract files reviewed.  These findings 
were compiled from all contracts reviewed by each individual procurement element.  The results 
are organized by category of findings.  Those elements for which the grantee is in compliance 
are shown first, followed by the elements that are found to be deficient. 
 
Not Deficient   
A full description of the elements for which the grantee is not deficient is in Appendix C.  

Element 8   – A&E Geographic Preferences 
Element 9   – Unreasonable Qualification Requirements  
Element 10 – Unnecessary Experience and Excessive Bonding 
Element 11 – Organizational Conflict of Interest 
Element 12 – Arbitrary Action 
Element 13 – Brand Name Restrictions 
Element 14 – Geographical Preference 
Element 15 – Contract Term Limitation 
Element 16 – Written Procurement Selection Procedures 
Element 17 – Solicitation Prequalification Criteria 
Element 19 – Sound and Complete Agreement 
Element 22 – Micro-Purchase Davis Bacon 
Element 23 – Price Quotations [Small Purchase] 
Element 24 – Clear, Accurate and Complete Specification 
Element 26 – Firm Fixed Price [Sealed Bid] 
Element 27 – Selection on Price [Sealed Bid] 
Element 28 – Discussions Unnecessary [Sealed Bid] 
Element 29 – Advertised/Publicized 
Element 30 – Adequate Number of Sources Solicited  
Element 31 – Sufficient Bid Time [Sealed Bid] 
Element 32 – Bid Opening [Sealed Bid] 
Element 33 – Responsiveness [Sealed Bid] 
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Element 34 – Lowest Price [Sealed Bid] 
Element 35 – Rejecting Bids [Sealed Bid] 
Element 36 – Evaluation [RFP] 
Element 37 – Price and Other Factors [RFP] 
Element 38 – Sole Source if Other Award is Infeasible 
Element 40 – Evaluation of Options 
Element 43 – Exercise of Options 
Element 44 – Out of Scope Changes 
Element 47 – Time and Materials Contract 
Element 48 – Cost Plus Percentage of Cost 
Element 49 – Liquidated Damages Provision 
Element 51 – Qualifications Exclude Price [A&E] 
Element 52 – Serial Price Negotiations [A&E] 
Element 53 – Bid Security [Construction Over $100,000] 
Element 54 – Performance Security [Construction Over $100,000] 
Element 55 – Payment Security [Construction Over $100,000] 
 

Not Applicable Elements 
The following elements were rated as “not applicable” because the grantee did not award the 
types of contracts/purchase orders that included these elements. A full description of these 
elements is contained in Appendix D. 
 

Element 20 – No Splitting [Micro-purchase] 
Element 21 – Fair and Reasonable Price Determination [Micro-purchase] 

 Element 22 – Micro-Purchase Davis Bacon 
 

Deficient Elements 
The grantee is deficient with respect to the following individual procurement elements: 
 

Element (7) Independent Cost Estimate 
The Common Grant Rules require the recipient to perform a cost or price analysis in 
connection with every procurement action, including contract modifications.  The method 
and degree of analysis depends on the facts and circumstances surrounding each 
procurement, but as a starting point, the recipient must make independent estimates 
before receiving bids or proposals.   
          FTA C4220.1F, Ch. VI, 6 

 
Discussion 
OCTA is deficient with respect to this element.   
 
In six of the files reviewed, OCTA did not comply with the requirement to conduct an 
independent cost estimate (ICE) before receiving bids and proposals.  Independent cost estimates 
were deficient in the following procurement files: 
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• Direct Advertising Response, Inc. - The file was lacking an initial documented 
independent cost estimate. 

 
• New Flyer of America - The file was lacking an initial documented independent cost 

estimate. 
 

• Creative Bus Sales, Inc. - The file was lacking an initial documented independent cost 
estimate. 

 
• Pardess Air, Inc. - The independent cost estimate was prepared after the proposal due 

date. 
 

• CBS Outdoor, Inc. - The independent cost estimate was undated. 
 

• Gorilla Nation Media - The independent cost estimate was provided by the 
“answer/bag” and states that the cost of advertising can range between a few dollars to 
thousands of dollars. 

 
Corrective Action and Schedule 
A corrective action plan and schedule should be prepared and submitted to FTA Region IX 
Office within 30 days of receipt of this draft report.  It is recommended that the corrective action 
plan include a procedure to standardize the elements that would constitute an adequate 
independent cost estimate.  These elements should include documentation of the source, the date 
of the estimate and documentation of the person that prepared the estimate.  
 
Grantee Response 
OCTA developed an independent cost estimate form. 
 
Milligan’s Comments 
Milligan has reviewed the independent cost estimate form that OCTA developed.  The 
forms contain the standardized information required in the proposed corrective action.  
This deficiency is now closed. 

 
Excerpts from FTA’s Best Practices Procurement Manual BPPM §2.3.2. 
A logical element of your annual procurement plan is a cost estimate for each major procurement. 
It is normally cost-effective to have an independent cost estimate that also satisfies the Federal 
requirement and to have such an estimate at some time before receiving bids or proposals. You 
may obtain such estimates from published competitive prices, results of competitive procurements, 
or estimates by in-house or outside estimators. 
 
Purpose 
The following are purposes of establishing a cost estimate using a method independent from the 
prospective offerors in advance of the offer: 
 

 it ensures a clear basis for the grantee's determination that the benefits of the procurement 
warrant its cost; 

 it provides essential procurement and financial planning information (see "Advance 
Procurement Plan," above); and 
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 it provides a basis for price analysis, which may assist in obviating the need for a more 
burdensome cost analysis. 

 
Although it may seem self-evident that the agency has at least implicitly prepared a cost estimate 
in deciding to proceed with a procurement, many projects can change in scope without clear 
communication among the people responsible. For example, a management information system 
for parts inventory control may seem cost-effective, but may grow during discussions to include 
unanticipated electronic imaging, scanning of repair manual diagrams, unanticipated distributed 
processing devices, and multi-user programming. An independent cost estimate prepared when the 
agency first undertook the project could alert all involved that the project had grown beyond the 
scope originally intended. A deliberate decision to reduce the scope or revise the cost estimate can 
be made at each step of the project's development. 
 
The cost estimate is essential information for procurement planning. It gives the contracting 
official some indication of the complexity of the project and the degree of investment that offerors 
will want to make in the procurement process, thus allowing planning of procurement time and 
personnel. It is also the basis for determining which procurement procedures apply to the project. 
If the cost estimate exceeds $100,000, for example, a competitive solicitation is normally required. 
(State or local requirements may be stricter.) Similarly, certification and bonding requirements 
imposed by Federal regulations are triggered based on the value of the contract. (See "Methods of 
Procurement" FTA Circular 4220.1E, § 9; "Bonding Requirements,” § 11; "Buy America" Master 
Agreement § 14 (a); "Debarment and Suspension" Master Agreement § 3 b.) However, the 
application of these and most other requirements depends not on the cost estimate, but on the 
contract amount.  
 
A final purpose of the independent cost estimate is for price analysis. Either a cost or price 
analysis is required for every contract and every change order so that the essential objective of a 
reasonable price is assured. The adequacy of the price or cost analysis is a critical responsibility of 
the contracting official. In many contract awards the bids alone may be adequate to assure a 
reasonable price. However, in all negotiated procurements, most contract changes, sealed bids 
where price competition was not sufficient, and non-competitive awards, further analysis is 
required. An independent cost estimate prepared before receipt of offers is invaluable in these 
circumstances. The estimate alone may, if prepared with sufficient detail and reliability in the 
contracting official's judgment, be sufficient to determine whether the price is reasonable. It will at 
least supplement other pricing data in making the determination. Because cost analysis can be time 
consuming, expensive, and raise disputes, the availability of an independent pre-bid estimate, 
which allows for price analysis and obviates cost analysis, is worth material pre-bid effort.  
 
In these circumstances, it is essential that the grantee’s cost estimate be developed independently 
from the offerors’ pricing submissions. If a bus purchase is being prepared, for example, the 
prospective offerors should not be relied upon for the independent cost estimate, except in the 
form of prior bids submitted with adequate competition.  
 
Any price analysis or data collection performed after receipt of the offers, in addition to 
consuming valuable time during the limited validity of the offers, will not be as probative as data 
collected before the receipt of the offers. An independent cost estimate prepared before the receipt 
of the offers does not raise the question of whether the particular data and analysis was 
consciously or unconsciously intended to justify the award. 
 

Element (18) Award to Responsible Contractor  
SAFETEA-LU amended 49 U.S.C. Section 5325 to require FTA assisted contract 
awards be made only to “responsible” contractors possessing the ability, willingness, 
and integrity to perform successfully under the terms and conditions of the contract.  
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Responsibility is a procurement issue that is determined by the recipient after receiving 
bids or proposals and before making contract award.   

FTA C4220.1F, CH. VI, 8.b. 
 
Discussion 
OCTA is deficient with respect to this element.   
 
A sole source contract was awarded to the firm of CBS Outdoor, Inc. in the amount of $25,000.  
The purpose of this contract was to provide billboard advertising for the OCTA vanpool 
program.  According to the OCTA sole source justification documents, OCTA had not entered 
into a contract with this firm before.  There was no documentation or determination in the 
procurement file regarding the responsibility of this contractor. 
 
Corrective Action and Schedule 
A corrective action plan and schedule should be prepared and submitted to FTA Region IX 
Office within 30 days of receipt of this draft report.  The corrective action plan shall include 
procedures to assure that a determination of responsibility is prepared as part of the 
recommendation for award of contracts.   
 
Grantee Response 
OCTA updated procedures to require that documentation be made. 
 
Milligan’s Comments 
Milligan has reviewed the updated procedures that OCTA developed.  The update was in 
connection with procedures for sole source procurements.  OCTA should update its procedures 
to ensure that a determination of contractor responsibility is done with all competitive as well as 
non-competitive procurements.  Submit documentation that procedures have been updated to the 
FTA Region IX Office by July 1, 2010. 
 

Excerpts from FTA’s Best Practices Procurement Manual BPPM §5.1.1. 
General Standards of Responsibility 

To be determined responsible, a prospective contractor must meet all of the following requirements:  
(a) Financial resources adequate to perform the contract, or the ability to obtain them. 
 
(b) Ability to meet the required delivery or performance schedule, taking into consideration all existing 
commercial and governmental business commitments.  
 
(c) A satisfactory performance record; 
 
(d) A satisfactory record of integrity and business ethics;  
 
(e) The necessary organization, experience, accounting, and operational controls, and technical skills, or the 
ability to obtain them;  
 
(f) Compliance with applicable licensing and tax laws and regulations; 
 
(g) The necessary production, construction, and technical equipment and facilities, or the ability to obtain 
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them;  
 
(h) Compliance with Affirmative Action and Disadvantaged Business Program requirements; and 
 
(i) Other qualifications and eligibility criteria necessary to receive an award under applicable laws and 
regulations.  

 
 
Element (25) Adequate Competition – Two or More Competitors 

The following procedures apply to sealed bid procurements:   

(a) Bids are solicited from an adequate number of known suppliers.   
FTA C4220.1F Ch. VI, 3.c.(2)(b) 

 
Discussion  
OCTA is deficient with respect to this element.   
 
OCTA did not comply with the requirement to determine if a competitive environment existed 
for two procurements.  These procurements, with Creative Bus Sales, Inc. and JTL Technical 
Services, LLC, were competitively advertised and awarded on the basis of a single bid received.  
The procurement file for Creative Bus Sales did not contain documentation of any canvassing of 
potential vendors that chose not to submit a proposal.  For JTL Technical Services, OCTA 
contacted two vendors, only one of which was an authorized dealer for the products solicited.     
 
Corrective Action and Schedule 
OCTA should ensure that an analysis is performed when a single bid or proposal is received 
as a result of a competitive procurement.  This analysis should determine if there were any 
elements in the procurement documents that may have restricted competition and whether 
the procurement should be modified and bid or proposals re-solicited.  OCTA shall revise 
its policies and procedures to require such an analysis whenever a single bid or proposal is 
received as a result of a competitive procurement.  A corrective action plan and schedule 
should be submitted to FTA Region IX Office within 30 days of receipt of this draft report. 
 
Grantee Response 
Policies and Procedures have been updated to require a determination of competitive 
environment. 
 
Milligan’s Comments 
Milligan has reviewed the updated Policies and Procedures that OCTA developed.  This 
deficiency is now closed. 

 
Excerpts from FTA’s Best Practices Procurement Manual BPPM §4.4.3. 
Adequacy of Competition - When only one bid is received in response to a solicitation that was issued to 
multiple sources, you will first have to determine if there was adequate competition. The FTA interpretive 
comment in the Annotated FTA Circular 4220.1E, paragraph 10, makes clear the fact, that when only one 
bid is received, this does not, in itself, mean that competition was inadequate. In order to make this 
determination, it may be necessary to talk to those firms solicited to find out why they did not submit bids. 
If the reason is a restrictive specification or a delivery requirement that only one bidder could meet, you 
have a situation of inadequate competition. If this is the case then the procurement is a sole source and you 
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must process it as such with internal agency approvals, or cancel the solicitation, change the requirements 
to allow for more bids, and re-solicit bids. On the other hand, if the reasons given by the non-responders are 
unrelated to the specification and/or solicitation terms, then you may presume competition was adequate 
and proceed with the award as a competitive one. You should document your file so that there is a clear 
audit trail for reviewers to understand how you reached your determination. 

 
 
Element (39) Cost Analysis Required [Sole Source] 

When less than full and open competition is available to the recipient, the Common Grant 
Rule for governmental recipients directs the recipient to prepare or obtain a cost analysis 
verifying the proposed cost data, the projections of the data, and the evaluation of the 
costs and profits.    

       FTA C4220.1F Ch. VI, 3.i.(3)(c) 
 
Discussion  
OCTA is deficient with respect to this element.   
 
Deficiencies were noted for two sole source procurements.  OCTA’s Internal Audit Department 
performs a cost analysis for all sole source procurements that exceed $50,000 prior to approval 
by the Board of Directors.  Both procurements that were found deficient (CBS Outdoor, Inc. and 
Gorilla Nation Media) were below the $50,000 threshold.  As a result, these contracts did not 
require review by the Internal Audit Department or Board approval.  The procurement files did 
not contain any documentation that a cost analysis was performed by OCTA to assure that the 
cost charged was fair and reasonable.   
 
Corrective Action and Schedule 
OCTA should submit a corrective action plan and schedule for this item to the FTA Region IX 
Office within 30 days of the receipt of this draft report.  OCTA should implement procedures to 
ensure that the cost analysis is performed for sole source procurements with dollar values under 
$50,000.  In certain instances, it may be possible to determine if the price offered is fair and 
reasonable by analyzing catalog or market pricing offered to other buyers if quantities of other 
buyers are significant.   
 
Grantee Response 
OCTA’s Policies and Procedures do require this analysis.  A checklist has been developed to 
assist staff. 
 
Milligan’s Comments 
Milligan has reviewed the existing Policies and Procedures as well as the new checklist that 
OCTA developed.  This deficiency is now closed. 

 
Excerpts from FTA’s Best Practices Procurement Manual BPPM § 5.2 
DISCUSSION 
Grantees must perform a cost or price analysis in connection with every procurement action, including 
contract modifications. The method and degree of analysis is dependent on the facts surrounding the 
particular procurement situation, but as a starting point, grantees must make independent estimates before 
receiving bids or proposals.  
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(a) Cost Analysis - A cost analysis must be performed when the offeror is required to submit the 
elements (i.e., Labor Hours, Overhead, Materials, etc.) of the estimated cost; e.g., under 
professional consulting and architectural and engineering services contracts. 

A cost analysis will be necessary whenever adequate price competition is lacking and for sole source 
procurements, including contract modifications or change orders, unless price reasonableness can be 
established on the basis of a catalogue or market price of a commercial product sold in substantial 
quantities to the general public or on the basis of prices set by law or regulation. 

(b) Price Analysis - A price analysis may be used in all other instances to determine the 
reasonableness of the proposed contract price. 

(c) Profit - Grantees will negotiate profit as a separate element of the price for each contract in 
which there is no price competition and in all cases where cost analysis is performed. 

(d) Federal Cost Principles - Costs or prices based on estimated costs for contracts under grants 
will be allowable only to the extent that costs incurred or cost estimates included in negotiated 
prices are consistent with Federal cost principles. Grantees may reference their own cost 
principles that comply with applicable Federal cost principles. 

 
 

 
Element (41) Cost or Price Analysis 

The Common Grant Rules require the recipient to perform a cost or price analysis in 
connection with every procurement action, including contract modifications.   

FTA C4220.1F Ch. VI, 6 
 
Discussion 
OCTA is deficient with respect to this element.  
 
OCTA entered into two annual intergovernmental agreements with the Los Angeles MTA.  The 
purpose of these agreements was to provide funding for coordinated marketing of a regional 
rideshare program.  Neither procurement file contained an analysis that the cost of the 
intergovernmental agreement was determined to be fair and reasonable.   
 
A third procurement, Creative Bus Sales, Inc., was a competitive procurement that resulted in a 
single proposal.  The file did not contain an analysis that the price quoted by Creative Bus Sales, 
Inc. was fair and reasonable.  
 
Corrective Action and Schedule 
OCTA should submit a corrective action plan and schedule for this item to the FTA Region IX 
Office within 30 days of the receipt of this draft report.  The corrective action plan shall establish 
policies and procedures that will assure that a cost or price analysis is conducted prior to contract 
award. 
 
Grantee Response 
Procedures have been updated to include a cost price analysis. 
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Milligan’s Comments 
Milligan has reviewed the updated procedures that OCTA developed. This deficiency is now 
closed. 

 
Excerpts from FTA’s Best Practices Procurement Manual BPPM §5.2 
DISCUSSION 

 Price Analysis  

The accepted forms of price analysis techniques discussed in the Pricing Guide for FTA Grantees are: 

1. Adequate price competition;  
2. Prices set by law or regulation;  
3. Established catalog prices and market prices;  
4. Comparison to previous purchases;  
5. Comparison to a valid grantee independent estimate; and  
6. Value analysis. 

1. Adequate price competition requires the following conditions: 

• At least two responsible offerors respond to a solicitation.  
• Each offeror must be able to satisfy the requirements of the solicitation.  
• The offerors must independently contend for the contract that is to be awarded to the responsive and 

responsible offeror submitting the lowest evaluated price.  
• Each offeror must submit priced offers responsive to the expressed requirements of the solicitation. 

If the four conditions above are met, price competition is adequate unless: 

• The solicitation was made under conditions that unreasonably deny one or more known and qualified 
offerors an opportunity to compete.  

• The low competitor has such an advantage over the competitors that it is practically immune to the 
stimulus of competition.  

• The lowest final price is not reasonable, and this finding can be supported by facts. 

2. Prices set by law or regulation are fair and reasonable. Grantees should acquire a copy of the rate 
schedules set by the applicable law or regulation. Once these schedules are obtained, verify that they apply to 
your situation and that you area being charged the correct price. For utility contracts, this policy applies only 
to prices prescribed by an effective, independent regulatory body. 
 
3. Established catalog prices require the following conditions:  

• Established catalog prices exist.  
• The items are commercial in nature.  
• They are sold in substantial quantities.  
• They are sold to the general public. 

The idea behind catalog prices is that a commercial demand exists and suppliers have been developed to 
meet that demand. You are trying to ensure that you are getting at least the same price as other buyers in 
the market for these items. You need to be sure that the catalog is not simply an internal pricing document. 
Request a copy of the document or at least the page on which the price appears. 
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Established market prices are based on the same principle as catalog prices except there is no catalog. A 
market price is a current price established in the usual or ordinary course of business between buyers and 
sellers free to bargain. These prices must be verified by buyers and sellers who are independent of the 
offeror. If you do not know the names of other commercial buyers and sellers, you may obtain this 
information from the offeror. 

4. Comparison to previous purchases - 
 
Changes in quantity, quality, delivery schedules, the economy, and inclusion of non-recurring costs such as 
design, capital equipment, etc. can cause price variations. Each differing situation must be analyzed. Also 
ensure that the previous price was fair and reasonable. This determination must be based upon a physical 
review of the documentation contained in the previous files. 
 
5. Comparison to a valid grantee independent estimate -  

Verify the facts, assumptions, and judgments used by your estimator. Have the estimator give you the 
method and data used in developing the estimate. For example, did prices come from current catalogs or 
industry standards? Be sure that you feel comfortable with the estimate before relying on it as a basis for 
determining a price to be fair and reasonable. 
 
6. Value analysis requires you to look at the item and the function it performs so you can determine its 
worth. The decision of price reasonableness remains with the contracting officer; however, the requiring 
activity should always be consulted for their expertise, and they should participate in making the decision. 
 
 

Element (42) Written Record of Procurement History  
Procurement History. The Common Grant Rules require the recipient to maintain and 
make available to FTA written records detailing the history of each procurement, as 
follows:  

• Procurement Method.  
• Contract Type. 
• Contractor Selection 
• Cost or Price 
• Reasonable Documentation 

FTA C4220.1F Ch. III, 3.d(1) 
 
Discussion 
OCTA is deficient with respect to this element.  
  
OCTA did not comply with the requirement to have a written record of the procurement history.  
The procurement files examined for Creative Bus Sales, Inc. and Dell Marketing, LP did not 
contain information documenting the rationale for the method of procurement used or the 
rationale for the selection of contract type used.  
 
Corrective Action and Schedule 
OCTA should ensure that the minimum required records are included in the procurement file.  
The memorandum submitted for items to be presented to the Board of Directors appeared to 
provide an excellent procurement history and could also be used for procurements that do not 
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meet the threshold for Board approval.  A corrective action plan and schedule should be 
developed and submitted to FTA Region IX Office within 30 days of receipt of the draft report. 
 
 
Grantee Response 
The procurement plan has been revised to add the information. 
 
Milligan’s Comments 
Milligan has reviewed the revised procurement plan form dated 3/3/2010 that OCTA developed.  
This form now contains the elements required in the Corrective Action.  This deficiency is now 
closed. 
  

Element (45) Advance Payment Provisions 
The recipient may not use FTA assistance to make payments to a third party contractor 
before the contractor has incurred the costs for which the payments would be 
attributable.  Apart from advance payments that are customary, as discussed further, 
FTA does occasionally make exceptions to its advance payment prohibitions, if the 
recipient can provide sound business reasons for doing so and has obtained FTA’s 
advance written concurrence.   

FTA C4220.1F Ch. IV, 2.b(5)(b) 
 
Discussion  
OCTA is deficient with respect to this element.  
 
OCTA did not comply with the requirement to prohibit advance payments without the written 
concurrence of FTA.  A sole source contract was awarded to CBS Outdoor, Inc. to purchase 
billboard advertising for OCTA’s vanpool program.  The contract between OCTA and CBS 
Outdoor, Inc. consisted of Terms and Conditions prepared by CBS Outdoor, Inc.  Paragraph 8 of 
the Terms and Conditions stated that invoices will be rendered monthly in advance, dating from 
the commencement date of the agreement.  There was no documentation that OCTA had 
obtained FTA concurrence. 
 
Corrective Action and Schedule 
OCTA should ensure that it does not enter into FTA funded contracts that require advance 
payments without obtaining FTA prior concurrence.  Prior concurrence may be obtained for 
advance payments if the grantee can demonstrate that such payments are required and are normal 
and customary.  A corrective action plan and schedule should be developed and submitted to 
FTA Region IX Office within 30 days of receipt of the draft report. 
 
Grantee Response 
OCTA’s Policies and Procedures have been revised. 
 
Milligan’s Comments 
Milligan has reviewed the revised Policies and Procedures that OCTA developed for advance 
payments.  The revision lists various expenditure items that can be made as advance payments.  
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These items include maintenance agreements and construction mobilization costs.  The revision 
also states that FTA prior written concurrence must be obtained if the expenditure includes FTA 
funding.  It is unclear if the intent of this revision will require FTA written concurrence for all 
advance payments, including the items listed as exceptions, if FTA funds are included.   
 
To close this finding, provide the FTA Region IX Office a revised policy to address the above 
areas by Ju1y 1, 2010. 
 

Excerpts from FTA’s Best Practices Procurement Manual BPPM § 2.4.4.2 
DISCUSSION 

Advance payments are actually a method of financing and not a method of paying for work completed or 
items delivered. They are made prior to a contractor's incurrence of costs in order to enable the contractor 
to perform the contract. The Federal Government places severe restrictions on its own use of advance 
payments (FAR coverage may be found at FAR Subpart 32.4). As indicated below in the paragraph 
"Exceptions to the Prior Approval requirement," when advance payments are generally accepted industry 
practice, FTA does not require prior approval.  
 
The FTA Circular requires FTA approval before grantees may use this form of financing on third-party 
contracts. However, the FTA Dear Colleague Letter dated June 15, 2001 clearly restricts the advance 
payment prohibition to those contracts where the grantee is using FTA funds for the advance payment. If 
the advance payments are being made with non-FTA funds, then FTA has no involvement in the decision 
and need not approve of it. Grantees are free to use local funds to finance their contractors in this manner if 
they deem it appropriate. The Dear Colleague Letter also covers the situation where a grantee may wish to 
use local funds for advance payments before a grant has been awarded or before FTA has issued a letter of 
no prejudice to the grantee. In these cases FTA will not reimburse the grantee later for such payments.  
 
Exceptions to the Prior Approval Requirement- The FTA requirement for prior approval of advance 
payments does not apply to transactions where it is "generally accepted industry practice" to pay in 
advance. In these situations, grantees may make advance payments without prior FTA approval. These 
situations would include (but not necessarily be restricted to) the following types of transactions:  

1. Rent  
2. Tuition  
3. Insurance premiums  
4. Subscriptions to publications  
5. Software licenses  
6. Construction mobilization costs  
7. Public utility connections  

 

Element (46) Progress Payment Provisions  
The recipient may use FTA assistance to support progress payments provided the 
recipient obtains adequate security for those payments and has sufficient written 
documentation to substantiate the work for which payment is requested.   

FTA C4220.1F Ch. IV, 2.b(5)(c)  
 

Discussion  
OCTA is deficient with respect to this element.  
 
OCTA did not comply with the requirement to obtain adequate security prior to making a 
progress payment. 
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OCTA’s contract with Dell Marketing, LP provided for two delivery dates and allowed the 
contractor to invoice upon receipt of goods and services after the first delivery date.  The 
contractor was providing migration licenses for Windows 2008 to various servers on a corporate 
system-wide basis.  Failure of the contractor to perform after the first payment would leave 
OCTA with an incomplete system-wide migration.  However, OCTA’s contract did not include a 
provision to protect OCTA’s (or FTA’s) financial interest for partial work completed and paid 
for. 
 
Corrective Action and Schedule 
OCTA should ensure that adequate provisions are contained in contracts that will provide 
security and protect OCTA’s interest when making progress payments.  It was apparent that 
CAMM as well as OCTA’a attorney perform pre-solicitation reviews of procurement documents.  
It is recommended that this be included in a pre-solicitation checklist.  A corrective action plan 
and schedule should be developed and submitted to FTA Region IX Office within 30 days of 
receipt of the draft report. 
 
Grantee Response 
OCTA’s Policies and Procedures have been revised. 
 
Milligan’s Comments 
Milligan has reviewed the revised Policies and Procedures developed by OCTA. This deficiency 
is now closed. 

 
Excerpts from FTA’s Best Practices Procurement Manual BPPM § 2.4.4.3 
DISCUSSION 
Progress payments are to be distinguished from partial payments. Partial payments are payments made, as 
authorized by the contract, upon delivery and acceptance of one or more complete units (or one or more 
distinct items of service) in accordance with the contract specifications, even though other quantities 
remain to be delivered. Note that partial payments are for completed units, whereas progress payments are 
for uncompleted work-in-progress.  
 
Because the grantee is making payments for uncompleted, non-functional units, FTA requires that adequate 
security be obtained from the contractor protecting the grantee’s (and FTA’s) investment in case the 
contractor fails to complete the deliverable units. The form of security is to be determined by the grantee 
based on what is in the best interests of the grantee in the particular circumstances. 
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Element (50) Piggybacking 
Although FTA does not encourage the practice, a recipient may find it useful to acquire 
contract rights through assignment by another recipient.  A recipient that obtains 
contractual rights through assignment may use them after first determining the contract 
price remains fair and reasonable, and the contract provisions are adequate for 
compliance with all Federal requirements.  The recipient need not perform a second 
price analysis if a price analysis was performed for the original contract.  However, FTA 
expects the recipient to determine whether the contract price or prices originally 
established are still fair and reasonable before using those rights.  See, FTA’s “Best 
Practices Procurement Manual” for further information about procurements through 
assignment of another’s contract rights.  The recipient using assigned contract rights is 
responsible for ensuring the contractor’s compliance with FTA’s Buy America 
requirements and execution of all the required preaward and post delivery Buy America 
review certifications.  For further details, please refer to FTA’s Pre-Award and Post-
Delivery Handbooks for buses and rail cars, which contain copies of those certifications.  
The recipient seeking to use assigned contract rights will not usually be able to determine 
whether the assigning recipient originally procured unreasonably large quantities.  
Before proceeding with the assignment, however, FTA does expect the recipient seeking 
the assignment to review the original contract to be sure that the quantities the assigning 
recipient acquired, coupled with the quantities the acquiring recipient seeks, do not 
exceed the amounts available under the assigning recipient’s contract 

FTA C4220.1F, Ch. V, 7.a (2) (a) 
 

Discussion  
OCTA is deficient with respect to this element.  
 
OCTA purchased buses from Creative Bus Sales, Inc. by piggybacking onto a contract that was 
originally awarded by the San Mateo County Transit District in San Mateo, California.  The 
procurement file did contain documentation that an assignability clause was included in the 
original contract. The file also contained OCTA’s request to San Mateo for assignment of 33 
buses.  However, there is no written documentation of San Mateo agreeing to the assignment.  
OCTA provided a Waiver and Release document that was apparently requested by the San 
Mateo County Transit District.  In this document, San Mateo agrees to assign the 33 buses to 
OCTA in exchange for certain releases from OCTA.  While this document could have potentially 
served as documentation of San Mateo’s agreement to assign, the document was not executed by 
San Mateo.  The only signature on the Waiver and Release is from OCTA.  The document did 
not provide for the countersignature of San Mateo. 
 
An informal complaint was received by the OCTA Board of Directors from a vendor that 
claimed the San Mateo procurement did not meet FTA competitive procurement requirements 
and that OCTA could procure an equivalent vehicle from him for less money.  OCTA 
investigated this complaint and found it without merit.  
 
San Mateo received two separate proposals from one firm, Creative Bus Sales, Inc., for vehicles 
manufactured by different suppliers in response to its RFP.  San Mateo considered the 
procurement to be competitive, evaluated each proposal and selected the highest scoring 
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proposal.  It is unusual for one company to submit multiple competitive proposals.  Such 
practices can potentially lead to reducing a full and open competitive environment.  It was 
recommended that OCTA establish a policy of allowing only one bid per vendor for each 
procurement action.     

Corrective Action and Schedule  
OCTA should develop a specific checklist for piggyback procurements.  A sample checklist 
exists in the Best Practices Procurement Manual   Corrective action should include obtaining a 
letter from San Mateo confirming that they agreed to the assignment.  In addition, OCTA should 
formulate separate policies and procedures for piggyback procurements and incorporate them 
into OCTA’s Policies and Procedures.  A corrective action plan and schedule should be 
submitted to FTA Region IX Office within 30 days of receipt of this draft report.   
 
Grantee Response 
An e-mail has been provided that verifies the agreement for assignment from San Mateo.  A 
piggybacking checklist has also been developed. 
 
Milligan’s Comments 
Milligan has reviewed the revised the e-mail from San Mateo dated 2/6/09 as well as the 
checklist developed by OCTA. This deficiency is now closed. 
 

Excerpts from FTA’s Best Practices Procurement Manual BPPM §1.3.3.5 
Piggybacking - If it appears that there may be an existing governmental contract which may be used 
for a specific need, you will first want to obtain a copy of the entire contract and review it carefully to 
determine if it contains the provisions required by FTA Circular 4220.1E. This is an important first 
step, because the requirements of the Circular apply to procurements made through inter-
governmental contracts and assignments. If the contract lacks required provisions, you may be able to 
have it modified by the awarding Agency to include the necessary Federal clauses.  
 
Among the steps you may want to take are the following: 

1. Determine that the contract is still in effect or can be modified by the awarding Agency to 
permit sufficient lead time to make the required deliveries to your Agency.  

2. Determine that the specifications in the existing contract will meet your needs. 
3. Review the terms and conditions carefully to determine that they are acceptable to you; e.g., 

warranty provisions, insurance requirements, etc. 
4. Determine that the requirements needed by your Agency will not be beyond the scope of the 

existing contract, creating a sole-source (noncompetitive) add-on to the contract which will 
have to be justified in accordance with FTA Circular 4220.1E Paragraph 9.h. Generally, if you 
are working with an indefinite quantity contract you should have the needed flexibility to order 
additional quantities without having a "new procurement" action requiring a sole-source 
justification. 

5. Determine that the contract was awarded competitively, either through sealed bids or 
competitive proposals. If the contract was a sole-source award, you will have to justify a sole-
source award in accordance with FTA Circular Paragraph 9.h. and your Agency's procurement 
procedures. 

6. You are not required to do a second price analysis if one was originally performed. However, 
you must determine that the contract prices originally established are still fair and reasonable. 
Circumstances should dictate the steps to be taken. For example, if the original award was 
made some time ago, you may want to do a market survey and/or perform price analysis to 
ensure that the prices are still fair and reasonable (even if the  
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original award was competitive and a price analysis was performed initially). See BPPM 
Section 5.2 Cost and Price Analysis for a discussion of price analysis techniques. 

7. Determine that the contractor has submitted all federally required certifications to the awarding 
Agency; e.g., Buy America, debarment, restrictions on lobbying, etc. See BPPM Section 
4.3.3.2 Federally Required Submissions with Offers. 

8. Work through the items in the Piggybacking Worksheet in Appendix B. 16 (and explained in 
Section 6.3.3 - Joint Procurements of Rolling Stock and Piggybacking of the BPPM). Note that 
some of the items on this Worksheet may overlap with items already mentioned above. 

9. You should prepare a Memorandum for the Record documenting your analysis of the various 
items mentioned above. This will constitute the Written Record of Procurement History 
required by Paragraph 7.i. of FTA Circular 4220.1E. 

 
 
Element (56) Clauses 

The recipient’s procurement procedures should also address the specific third party 
contract provisions required for each third party contract including requirements that 
each third party contractor extend those provisions to its subcontractors to the extent 
required.        

FTA C4220.1F, Ch. III, 3.a (8) 
FTA C 4220.1F Appendix D 

 
Discussion  
OCTA is deficient with respect to this element.  
 
Thirteen contracts were noted which either did not contain all required federal clauses or the 
clauses did not meet federal standards: 
 

• OCB Reprographics - The Civil Rights clause was included, but the wording did not 
meet federal criteria.  The clause does not require compliance with antidiscrimination 
provisions under Title VI or ADA. 

 
• IMAGIC - The Civil Rights clause was included, but the wording did not meet federal 

criteria.  The clause does not require compliance with antidiscrimination provisions under 
Title VI or ADA. 

 
• Doosan Infracore America - The termination clause did not include a provision to 

terminate the contract for cause. 
 

• Los Angeles County MTA (C81091) - This contract was missing the following clauses: 
 No Federal Government Obligation to Third Parties 
 Federal Changes 
 Disadvantaged Business Enterprise 

 
• Los Angeles County MTA (C90584) - The Civil Rights clause was included, but the 

wording did not meet federal criteria.  The clause does not require compliance with 
antidiscrimination provisions under Title VI or ADA. 

 
 

 
24 



Milligan & Company, LLC Orange County Transportation Authority 
Procurement System Review Final Report Orange, CA 

 
• Direct Advertising Response, Inc. - The contract did not contain a 

Suspension/Debarment clause or a Suspension/Debarment certification.  The Civil Rights 
clause was included, but the wording did not meet federal criteria.  The clause does not 
require compliance with antidiscrimination provisions under Title VI or ADA. 

 
• Pardess Air, Inc. - The Civil Rights clause was included, but the wording did not meet 

federal criteria.  The clause does not require compliance with antidiscrimination 
provisions under Title VI or ADA. 

 
• NTH Generation Computing, Inc. - The Civil Rights clause was included, but the 

wording did not meet federal criteria.  The clause does not require compliance with 
antidiscrimination provisions under Title VI or ADA.  There was no signed Buy America 
Certification. 

 
• JTL Technical Services, Inc. - The Civil Rights clause was included, but the wording 

did not meet federal criteria.  The clause does not require compliance with 
antidiscrimination provisions under Title VI or ADA. 

 
• Dell Marketing, LP - The Civil Rights clause was included, but the wording did not 

meet federal criteria.  The clause does not require compliance with antidiscrimination 
provisions under Title VI or ADA.  The contract included a Buy America clause, but 
there was no signed Buy America Certification. 

 
• CBS Outdoor, Inc. - The Civil Rights clause was included, but the wording did not meet 

federal criteria.  The clause does not require compliance with antidiscrimination 
provisions under Title VI or ADA.  Incorporation of FTA Terms clause incorrectly 
references 4220.1E rather than 4220.1F. 

 
• Gorilla Nation Media - The Civil Rights clause was included, but the wording did not 

meet federal criteria.  The clause does not require compliance with antidiscrimination 
provisions under Title VI or ADA.  Incorporation of FTA Terms clause was missing. 

 
• GFI Genfare - The Civil Rights clause was included, but the wording did not meet 

federal criteria.  The clause does not require compliance with antidiscrimination 
provisions under Title VI or ADA. 

 
Corrective Action and Schedule  
OCTA needs to ensure that appropriate FTA contract clauses are included in all FTA financed 
contracts and a signed Buy America Certification is secured when appropriate.   The contract 
files reviewed contained FTA clause checklists that indicated the clauses where included in the 
contracts.  It is recommended that the checklist should be signed by the person filling it out and 
also signed by a person reviewing the procurement package.  A corrective action plan and 
schedule should be developed and submitted to FTA Region IX Office within 30 days of receipt 
of the draft report. 
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Grantee Response 
Contract and purchase order templates have been updated to include the correct language. 
 
Milligan’s Comments 
Milligan has reviewed the updated contract and purchase order templates developed by OCTA. 
Certain FTA clauses included in the purchase order template may or may not apply depending on 
the type or value of the procurement.  For example, the clause requiring a Drug and Alcohol 
Policy is only applicable to transit operations contracts.  Contract documents, including purchase 
orders should contain the clauses applicable to the specific procurement. As previously 
suggested in the corrective actions, a checklist for each procurement should be used to ensure 
that the applicable clauses are incorporated into contracts and purchase orders. 
 
To close this deficiency, provide the FTA Region IX Office a revised checklist to address 
the above issues by July 1, 2010. 
 
OTHER MATTERS 
 
Unnecessary FTA Contract Clauses 
 
A significant number of files reviewed contained unnecessary FTA contact clauses.  Most 
prevalent were requirements to comply with the FTA Drug Free Workplace.  One contract (GFI 
Genfare) contained a signed certification that the contractor would comply with the Drug Free 
Workplace testing requirements of 49CFR Part 655. 
 
The inclusion of unnecessary clauses can have several potential negative impacts: 

Potential vendors may conclude that it is too costly to comply with all the requirements 
and choose not to participate; or 
Potential vendors may add to the normal costs associated with the procurement resulting 
in higher process than necessary. 

 
OCTA pre-solicitation procurement reviews should ensure that unnecessary FTA clauses are not 
included in the documents.    
 
 
Documentation of Approvals from the Board of Directors 
 
OCTA’s Procurement Policies and Procedures require that certain contracts are approved by the 
OCTA Board of Directors prior to award.  As part of this review, several contract files were 
examined that met the threshold for Board approval prior to award.  These files contained 
internal documents that were prepared for the Board as part of OCTA’s process to obtain Board 
approval.  However, the procurement files did not contain any documentation that approval was 
received from the Board. 
 
It is recommended that OCTA include documentation of Board approval in the procurement files 
for projects requiring such approval.    

 
26 



Milligan & Company, LLC Orange County Transportation Authority 
Procurement System Review Final Report Orange, CA 

Appendix A: 
List of Individuals Attending 

Entrance or Exit 
Conferences 

 
                                                                                                                                                   

FTA 
Name Title Phone# Email 

Jeffery Davis FTA Region IX General 
Engineer(participation via 
teleconference) 

415-744-2594 Jeffrey.S.Davis@dot.
gov 

 
OCTA REPRESENTATIVES 

Name Title Phone# Email 
Will Kempton Chief Executive Officer 714-560-5584 WKempton@octa.net 
Virginia Abadessa Director, Contracts 

Administration & Materials 
Management 

714-560-5623 VAbadessa@octa.net 

Richard 
Bacigalupo 

Manager, Federal Relations 714-560-5901 RBacigalupo@octa.ne
t 

William Dineen, 
Jr. 

Manager, Financial Plans, 
Revenue & Grants, Financial 
Planning & Analysis 

714-560-5917 WDineen@octa.net 

Kathleen M. 
O’Connell, CPA 

Director, Internal Audit 714-560-5669 KOconnell@octa.net 

Kenneth Phipps Executive Director, Finance 
& Administration 

714-560-5637 KPhipps@octa.net 

Kennard R. Smart, 
Jr. 

Attorney,Woodruff, 
Spradlin, & Smart 

714-558-7000 KSmart@wss-
law.com 

Janet Sutter, CIA Senior Section Manager 
Internal Audit 

714-560-5591 JSutter@octa.net 

James Kenan Deputy Chief Executive 
Officer 

714-560-5678 Jkenan@octa.net 

Meena Katakia Manager, Capital Projects 714-560-5694 Mkatakia@octa.net 
Carolina Coppolo Manager, Contracts & 

Procurement 
714-560-5615 Ccoppollo@octa.net 

 

                                               

 

MILLIGAN & COMPANY, LLC 
Name Title Phone# Email 

John Clare Lead Reviewer 315-729-9073 Jclare2@twcny.rr.com 
Habibatu Atta Reviewer 215-496-9100 Hatta@milligancpa.com 
Sandra Swiacki Reviewer 215-496-9100 SSwiacki@milligancpa.com
William Evans Reviewer 215-496-9100 Wevans@milligancpa.com 
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    Appendix B:  Report Summary Table 
 

REPORT SUMMARY TABLE 

No. Element Basic 
Requirement ND D NA Tot Corrective 

Action 
1) Written Standards of Conduct  

 (FTA C 4220.1F CH III, 
1.) 

 1 0 0  1  

2) Contract Administration 
System 

  
(FTA C 4220.1F CH. III, 3) 

1 0  0  1  

3) Written Protest Procedures  
(FTA C 4220.1F CH VII, 
1.) 

 0 1  0 1 

Procedures need to be updated to 
include all FTA required 
provisions. 

Closed based on responses to the 
draft report. 

4) Prequalification System   
(FTA C 4220.1F CH. VI, 
1.c.) 

 0 0  1 1   

5) System for Ensuring Most 
Efficient and Economic 
Purchase 

 
(FTA C 4220.1F CH 
IV,1.b) 0 1 0  1 

Update procedures to include lease 
versus purchase alternative analysis 

Closed based on responses to the 
draft report. 

6) Procurement Policies and 
Procedures 

 
(FTAC 4220.1F CH III, 
3.a.) 

 0 1 0  1 Update policies and procedures. 
Provide additional information to 
close deficiency by July 1, 2010. 

7) Independent Cost Estimate  
(FTA C 4220.1F CH. VI, 
6.) 

17 6 0 23 

Ensure the ICE is performed prior 
to all procurements and included in 
the file. 

Closed based on responses to the 
draft report. 

8) A&E Geographic Preference  
(FTA C 4220.1F CH. VI, 
2.(g)(1)) 

1 0 22 23   

9) Unreasonable Qualification 
Requirements 

 
 (FTA C 4220.1F CH. VI, 
2.a.(4)(a)) 

18 0 5 23   

10) Unnecessary Experience and 
Excessive Bonding 

 
(FTA C 4220.1F CH. VI, 
2.a.(4)(e)) 

15 0 8 23   

11) Organizational Conflict of 
Interest 

 
(FTA C 4220.1F CH. VI, 
2.a.(4)(h)) 

11 0 12 23   

12) Arbitrary Action  
(FTA C 4220.1F CH. VI, 
2.a.(4)(j)) 

23 0 0 23   

13) Brand Name Restrictions  
(FTA C 4220.1F CH. VI, 
2.a.(4)(f)) 

16 0 7 23   

14) Geographic Preferences  
(FTA C 4220.1F CH. VI, 
2.a.(4)(g)) 

23 0 0 23   
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REPORT SUMMARY TABLE 

No. Element Basic 
Requirement ND D NA Tot Corrective 

Action 
15) Contract Period of Performance 

Limitation 
 
(FTA C 4220.1F CH. IV, 
2.e(10)) 

23 0 0 23   

16) Written Procurement Selection 
Procedures 

 
(FTA C 4220.1F CH. 
III,3.d.(1)(c)) 

10 0 13 23   

17) Solicitation Prequalification 
Criteria 

 
 (FTA C 4220.1F CH. VI, 
1.c.) 

1 0 22 23   

18) Award to Responsible 
Contractors 

 
(FTA C 4220.1F CH. VI, 
8.b.) 

14 1 8 23 

Ensure that analysis is under taken 
to determine that potential 
contractors are responsible prior to 
contact award 

Provide additional information to 
close deficiency by July 1, 2010. 

19) Sound and Complete 
Agreement 

 
(FTA C4220.1F CH. III, 
3.b) 

15 0 8 23   

20) No Splitting [Micro-purchase]  
(FTA C4220.1F CH. VI, 
3.a. (2)b) 

0 0 23 23   

21) Fair and Reasonable Price 
Determination [Micro-
purchase] 

 
(FTA C4220.1F CH. VI, 
3.a.) 

0 0 23 23  

22) Micro-purchase Davis-Bacon  
(FTA C 4220.1F CH. 
IV,2.h(5)) 

0 0 23 23   

23) Price Quotations [Small 
Purchase] 

 
(FTA C 4220.1F CH. VI, 
3.b) 

8 0 15 23   

24) Clear, Accurate, and Complete 
specification 

 
(FTA C 4220.1F CH. III, 
3.a.(1)(a)) 

23 0 0 23   

25) Adequate Competition – Two 
or More Competitors 

 
(FTA C 4220.1F CH. VI, 
3.c.(2)(b)) 

8 2 13 23 

Ensure that an analysis is 
performed when a single bid or 
proposal is received as a result of a 
competitive procurement.   

Closed based on responses to the 
draft report. 

26) Firm Fixed Price [Sealed Bid]  
(FTA C 4220.1F CH. VI, 
3.c) 

6 0 17 23   

27) Selection on Price [Sealed Bid]  
(FTA C 4220.1F CH. VI, 
3.c) 

6 0 17 23   

28) Discussions Unnecessary 
[Sealed Bid] 

 
(FTA C 4220.1F CH. VI, 
3.c(1)(e)) 

6 0 17 23   

29) Advertised/Publicized  
(FTA C 4220.1F CH. VI, 
3.c.(2)(a)) 
 

10 0 13 23 
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REPORT SUMMARY TABLE 

No. Element Basic 
Requirement ND D NA Tot Corrective 

Action 
30) Adequate Solicitation  

(FTA C 4220.1F CH. VI, 
3.d.(2)(c)) 

10 0 13 23   

31) Sufficient Bid time [Sealed 
Bid] 

 
(FTA C 4220.1F CH. VI, 
3.c.(2)) 

6 0 17 23   

32) Bid Opening [Sealed Bid]  
(FTA C 4220.1F CH. VI, 
3.c(2)(e)) 

6 0 17 23   

33) Responsiveness [Sealed Bid]  
(FTA C 4220.1F CH. VI, 
3.c(2)(f)) 

6 0 17 23   

34) Lowest Price [Sealed Bid]  
(FTA C 4220.1F CH. VI, 
3.c(2)(f)) 

1 0 22 23   

35) Rejecting Bids [Sealed Bid]  
(FTA C 4220.1F CH. VI, 
3.c(2)(g)) 

4 0 19 23   

36) Evaluation [RFP]  
(FTA C 4220.1F CH. VI, 
3.d(2)(b)) 

4 0 19 23   

37) Price and Other Factors [RFP]  
(FTA C 4220.1F CH. VI, 
3.d.(2)(e)) 

4 0 19 23   

38) Sole Source if Other Award is 
Infeasible 

 
(FTA C 4220.1F CH. VI, 
3.i(1)(a)) 

5 0 18 23  

39) Cost Analysis Required [Sole 
Source] 

 
(FTA C 4220.1F CH. VI, 
3.i.(3)(c)) 

3 2 18 23 

Implement procedures to ensure 
that the cost analysis is performed 
for sole source procurements with 
dollar values under $50,000 

Closed based on responses to the 
draft report. 

40) Evaluation of Options  
(FTA C 4220.1F CH. VI, 
7.b) 

3 0 20 23   

41) Cost or Price Analysis  
(FTA C 4220.1F CH. VI, 6) 

15 3 5 23 

Establish policies and procedures 
that will assure a cost or price 
analysis is conducted for each 
procurement prior to contract 
award.  
 
Closed based on responses to the 
draft report. 
 

42) Written Record of Procurement 
History 

 
(FTA C 4220.1F CH. III, 
3.d(1)) 

21 2 0 23 

Ensure that the minimum required 
records are included in the 
procurement file.   

Closed based on responses to the 
draft report. 

43) Exercise of Options  
(FTA C 4220.1F CH. V, 
7.a(1)) 

3 0 20 23   
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REPORT SUMMARY TABLE 

No. Element Basic 
Requirement ND D NA Tot Corrective 

Action 
44) Out of Scope Changes  

(FTA C 4220.1F CH. V, 
7.b(1))  

4 0 19 23  

45) Advance Payments  
(FTA C 4220.1F CH. IV, 
2.b(5)(b)) 

14 1 8 23 

Ensure that OCTA does not enter 
into FTA funded contracts that 
require advance payments without 
obtaining FTA prior concurrence.    

Provide additional information to 
close deficiency by July 1, 2010. 

46) Progress Payments  
(FTA C 4220.1F CH. IV, 
2.b(5)(c)) 

6 1 16 23 

Ensure that adequate provisions are 
contained in contracts that will 
provide security and protect 
OCTA’s interest when making 
progress payments.  

Closed based on responses to the 
draft report. 

47) Time and Materials Contracts  
(FTA C 4220.1F CH. VI, 
2.c(2)(b)) 

2 0 21 23   

48) Cost Plus Percentage of Cost  
(FTA C 4220.1F CH. VI, 
2.c(2)(a)) 

15 0 8 23   

49) Liquidated Damages Provisions  
(FTA C 4220.1F CH. IV, 
2.b(6)(b)1) 

6 0 17 23   

50) Piggybacking  
(FTA C 4220.1F CH. V, 
7.a(2)) 

0 1 22 23 

Ensure that all FTA required 
elements are completed before 
entering into a piggyback 
agreement. 

Closed based on responses to the 
draft report. 

51) Qualifications Exclude Price 
[A&E] 

 
(FTA C 4220.1F CH. VI, 
3.f(3)(b)) 

1 0 22 23   

52) Serial Price Negotiations 
[A&E] 

 
(FTA C 4220.1F CH. VI, 
3.f(3)(d)) 

1 0 22 23   

53) Bid Security  
[Construction over $100,000] 

 
(FTA C 4220.1F CH. IV, 
2.h(1)(a)) 

2 0 21 23   

54) Performance Security 
[Construction over $100,000] 

 
(FTA C 4220.1F CH. IV, 
2.h(1)(b)) 

2 0 21 23   

55) Payment Security 
[Construction over $100,000] 

 
(FTA C 4220.1F CH. IV, 
2.h(1)(c)) 

2 0 21 23   
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REPORT SUMMARY TABLE 

No. Element Basic 
Requirement ND D NA Tot Corrective 

Action 
56) Clauses  

(FTA C 4220.1F Appendix 
D) 

10 13 0 23 

Ensure that appropriate FTA 
contract clauses are included in all 
FTA financed contracts. 

Provide additional information to 
close deficiency by July 1, 2010. 
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Appendix C:  

 
Procurement Elements for which 

the Grantee is Not Deficient 
 

SYSTEM-WIDE ELEMENTS 
 
01) Written Standards of Conduct 
Grantees shall maintain a written code of standards of conduct governing the 
performance of their employees engaged in the award and administration of contracts. 

. 
FTA C4220.1F, Ch. III, 1. 

02) Contract Administration System 
The grantee has a contract administration system that ensures that contractors perform in 

accordance with the terms, conditions, and specifications of their contracts or purchase orders. 
FTA C4220.1F, Ch. III, 2. 

 
04) Prequalification System 
Grantees shall ensure that all lists of prequalified persons, firms, or products that are used in 
acquiring goods and services are current and include enough qualified sources to ensure 
maximum full and open competition. Also, grantees shall not preclude potential bidders from 
qualifying during the solicitation period, which is from the issuance of the solicitation to its 
closing date.  

. 
FTA C4220.1F, Ch. VI, 1.c. 

 
Note: grantees are not required, or encouraged, to have a prequalification system. 
Prequalification systems are difficult and costly to maintain in a way that does not inhibit 
competition. The intent of this element is to ensure that, if a grantee maintains a prequalification 
list for one or more products or services, or a qualified manufacturers list, such lists are current 
and provide full and open competition.] 
 
 
INDIVIDUAL PROCUREMENT ELEMENTS 
08) A&E Geographic Preferences 
…geographic location may be a selection criterion in procurements for architectural and 
engineering (A&E) services provided its application leaves an appropriate number of qualified 
firms, given the nature and size of the project, to compete for the contract.  

 
FTA C4220.1F CH. VI, 2. (g)(1) 
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09) Unreasonable Qualification Requirements 
Example of situation restrictive of competition: Unreasonable requirements placed on firms in 
order for them to qualify to do business.  

 
FTA C4220.1F Ch. VI, 2.a. (4)(a) 

 
10) Unnecessary Experience and Excessive Bonding 
Example of situation restrictive of competition: Unnecessary experience and excessive bonding 
requirements.  

 
FTA C4220.1F, Ch. VI, 2.a. (4)(e) 

 
11) Organizational Conflict of Interest (OCI) 
Example of situation restrictive of competition: Organizational conflicts of interest [ FTA C 
4220.1F Ch. VI, 2.a.(4)(h)]— 

(i) An organizational conflict of interest means that because of other activities, 
relationships, or contracts, a contractor is unable, or potentially unable, to 
render impartial assistance or advice to the grantee; [FTA C4220.1F Ch. VI, 
2.a.(4)(h)(1)(a)]; 

(ii) An organizational conflict of interest means that because of other activities, 
relationships, or contracts, …a contractor's objectivity in performing the contract 
work is or might be otherwise impaired; [FTA C4220.1F Ch. VI, 2.a.(4)(h)(1)(a)]; 

(iii) An organizational conflict of interest means that because of other activities, 
relationships, or contracts, … a contractor has an unfair competitive advantage. 
[FTA C4220.1F Ch. VI, 2.a.(4)(h)(1)(b)] 

 
12) Arbitrary Action 
The grantee shall use no arbitrary action in the procurement process. (An example of arbitrary 
action is when award is made to other than the contractor who most satisfied all the grantee's 
requirements as specified in the solicitation and as evaluated by staff.)  

 
FTA C4220.1F Ch. VI, 2.a.(4)(j) 

 
13) Brand Name Restrictions 
When it is impractical or uneconomical to make a clear and accurate description of the technical 
requirements, a "brand name or equal' description may be used as a means to define the 
performance or other salient characteristics of a procurement. The specific features of the 
named brand which must be met by offerors shall be clearly stated.   

 
FTA C4220.1F Ch. VI, 2.a.(4)(f) 

 
14) Geographic Preference 
Grantees shall conduct procurements in a manner that prohibits the use of statutorily or 
administratively imposed in-State or local geographical preferences in the evaluation of bids or 
proposals, except in those cases where applicable Federal statutes expressly mandate or 
encourage geographic preference. 
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FTA C4220.1F Ch. VI, 2.a. (4)(g) 

 
15) Contract Term Limitation 
Grantee shall not enter into any contract for rolling stock or replacement parts with a period of 
performance exceeding five (5) years inclusive of options. All other types of contracts (supply, 
service, leases of property, revenue and construction, etc.) should be based on sound business 
judgment.  

. 
FTA C4220.1F Ch. IV, 2.e (10) 

 
16) Written Procurement Selection Procedures  
The grantee shall have written selection procedures for procurement transactions. All 
solicitations shall incorporate a clear and accurate description of the technical requirements for 
the material, product or service to be procured, requirements that offerors must fulfill and all 
other factors to be used in evaluating bids or proposals.  

FTA C4220.1F Ch. III,3. d.(1)(c) 
 

17) Solicitation Prequalification Criteria 
(a) Grantees shall ensure that all lists of prequalified persons, firms, or products that are 

used in acquiring goods and services are current… [ FTA C4220.1F, Ch. VI, 1.c.(1).]; 
(b) Grantees shall ensure that all lists of prequalified persons, firms, or products that are 

used in acquiring goods and services …include enough qualified sources to ensure 
maximum full and open competition [ FTA C4220.1F, Ch. VI, 1.c.(2)]; 

(c) Grantees shall not preclude potential bidders from qualifying during the solicitation 
period, which is from the issuance of the solicitation to its closing date. [ FTA C4220.1F, 
Ch. VI, 1.c.(3)]; 

 
19) Sound and Complete Agreement  
All contracts shall include provisions to define a sound and complete agreement. In addition, 
contracts and subcontracts should include remedies for breach of contract and provisions 
covering termination for cause and convenience.  

. 
FTA C4220.1F Ch. III, 3.b 

 
23) Price Quotations [Small Purchase] 
If small purchase procedures are used, price or rate quotations shall be obtained from an 
adequate number of qualified sources.  

. 
FTA C4220.1F Ch. VI, 3.b 

 
24) Clear, Accurate, and Complete Specification  
A complete, adequate, and realistic specification or purchase description should be available 
and included any specifications and pertinent attachments which define the items or services 
sought in order for the bidder to properly respond.  
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FTA C4220.1F Ch. III, 3.a.(1)(a) 
 

26) Firm Fixed Price [Sealed Bid] 
…the procurement lends itself to a firm fixed price contract.  

 
FTA C4220.1F Ch. VI, 3.c 

 
27) Selection on Price [Sealed Bid] 
The selection of the successful bidder should be made principally on the basis of price. 

 
FTA C4220.1F Ch. VI, 3.c 

 
28) Discussions Unnecessary [Sealed Bid]  
No discussion with bidders is needed.  

 
FTA C4220.1F Ch. VI, 3.c.(1)(e) 

 
29) Advertised/Publicized [Sealed Bid] 
Procurement By Sealed Bids/Invitation For Bid (IFB) 
2) If this procurement method is used, the following requirements apply: 
 (a)  The invitation for bids will be publicly advertised and bids shall be solicited from an 
adequate number of known suppliers, providing them sufficient time to prepare bids prior to the 
date set for opening the bids; 

 
    FTA C4220.1F, Ch. VI, 3.c. (2)(a) 

 
Procurement By Competitive Proposal/Request for Proposals (RFP)  

This method of procurement is generally used when conditions are not appropriate for 
the use of sealed bids.  If this procurement method is used the following requirements 
apply: 
 (1) Requests for proposals will be publicized.  All evaluation factors will be identified 
along with their relative importance;  

 
    FTA C4220.1F, Ch. VI, 3.c. (2)(a) 

 
30) Adequate Number of Sources Solicited  
The invitation for bids will be publicly advertised and bids shall be solicited from an adequate 
number of known suppliers…  

 
FTA C4220.1F Ch. VI, 3.d.(2)(c) 

 
31) Sufficient Bid Time [Sealed Bid]  
If this procurement method is used, …sufficient time to prepare bids prior to the date set for 
opening the bids will be provided.  

 
FTA C4220.1F Ch. VI, 3.c.(2) 
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32) Bid Opening [Sealed Bid]  
If this procurement methods is used, …[a]ll bids will be publicly opened at the time and place 
described in the invitation for bids.  

 
FTA C4220.1F Ch. VI, 3.c(2)(e) 

 
33) Responsiveness [Sealed Bid]  
If this procurement method is used, …[a] firm fixed-price contract award will be made in writing 
to the lowest responsive …bidder. [ FTA C4220.1F Ch. VI, 3.c(2)(f))] 

(i) When specified in bidding documents, factors such as discounts, 
transportation costs, and life cycle costs shall be considered in 
determining which bid is lowest;  

(ii) Payment discounts will only be used to determine the low bid when prior 
experience indicates that such discounts are usually taken advantage of. 

 
34) Lowest Price [Sealed Bid]  
If this procurement method is used, …[a] firm fixed-price contract award will be made in writing 
to the lowest responsive and responsible bidder.  

 
FTA C4220.1F Ch. VI, 3.c.(2)(f) 

 
35) Rejecting Bids [Sealed Bid]  
Any or all bids may be rejected if there is a sound documented business reason.  

 
FTA C4220.1F Ch. VI, 3.c.(2)(g) 

 
36) Evaluation  
Grantees will have a method in place for conducting technical evaluations of the proposals 
received and for selecting the awardees.  

 
FTA C4220.1F Ch. VI, 3.d.(2)(b) 

 
37) Price and Other Factors (RFP)  
If this procurement method is used the following requirements apply: …awards will be made to 
the responsible firm whose proposal is most advantageous to the grantee's program with price 
and other factors considered.  

 
FTA C4220.1F Ch. VI, 3.d.(2)(e) 

 
38) Sole Source if Other Award is Infeasible 
(a) Sole Source procurements are accomplished … after solicitation of a number of sources, 

competition is determined inadequate. [ FTA C 4220.1F Ch. VI, 3.i(1)(a)] 
(b) Procurement by noncompetitive proposals may be used only when the award of a contract 

is infeasible under small purchase procedures, sealed bids, or competitive proposals and at 
least one of the following circumstances applies [ FTA C 4220.1F Ch. VI, 3.i(1)]: 
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(i) The item is available only from a single source [ FTA C 4220.1F Ch. VI, 
3.i(1)(b)]; or 

(ii) The public exigency or emergency for the requirement will not permit a 
delay resulting from competitive solicitation [ FTA C 4220.1F Ch. VI, 
3.i(1)(c)] or 

(iii) FTA authorizes noncompetitive negotiations [ FTA C 4220.1F Ch. VI, 
3.i(1)(e)]; or 

(iv) After solicitation of a number of sources, competition is determined 
inadequate  FTA C 4220.1F Ch. VI, 3.i(2)]; or 

(v) The item is an associated capital maintenance item as defined in 49 U.S.C. § 
5307(a)(1) that is procured directly from the original manufacturer or 
supplier of the item to be replaced. The grantee must first certify in writing 
to FTA: (i) that such manufacturer or supplier is the only source for such 
item; and (ii) that the price of such item is no higher than the price paid for 
such item by like customers. [ FTA C 4220.1F Ch. VI, 3.i(1)(d)] 

 
40) Evaluation of Options 
The option quantities or periods contained in the contractor's bid or offer must be evaluated in 
order to determine contract award.  When options have not been evaluated as part of the award, 
the exercise of such options will be considered a sole source procurement.  

 
FTA C4220.1F Ch. VI, 7.b 

43) Exercise of Options  
If a grantees chooses to use them, options must adhere to the terms and conditions of the option 
stated in the contract and determine that the option price was better than prices available in the 
market or that the option was a more advantageous offer at the time the option was exercised.  

FTA C4220.1F Ch. V, 7.a(1) 
 
 
44) Out of Scope Changes 
Sole source procurements are accomplished through solicitation of a proposal from only one 
source, or after solicitation of a number of sources, competition is determined inadequate. A 
contract change that is not within the scope of the original contract is considered a sole source 
procurement that must comply with FTA requirements for sole source procurements.  

FTA C4220.1F, Ch. V, 7.b (1) 
47) Time and Materials Contracts  
Grantees will use time and materials type contracts only after the grantee has determined that no 
other type of contract is suitable and if the contract specifies a ceiling price that the contractor 
shall not exceed except at its own risk.  

 
FTA C4220.1F CH. VI, 2.c(2)(b) 

 
48) Cost Plus Percentage of Cost  
The cost plus a percentage of cost and percentage of construction cost methods of contracting 
shall not be used.  
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FTA C4220.1F Ch. VI, 2.c(2)(a) 
 
49) Liquidated Damages Provisions  
A grantee may use liquidated damages if it may reasonably expect to suffer damages and the 
extent or amount of such damages would be difficult or impossible to determine.  
The assessment for damages shall be at a specific rate per day for each day of overrun in 
contract time; and the rate must be specified in the third party contract. Any liquidated damages 
recovered shall be credited to the project account involved unless the FTA permits otherwise.  

 
FTA C4220.1F Ch. IV, 2.b(6)(b)1 

 
51) Qualifications Exclude Price [A&E]  
Qualifications-based competitive proposal procedures require that an offeror’s qualifications be 
evaluated and that price be excluded as a factor.  

 
FTA C4220.1F Ch. VI, 3.f(3)(b)) 

 
52) Serial Price Negotiations [A&E] 
Qualifications-based competitive proposal procedures require that negotiations be conducted 
with only the most qualified offeror and, failing an agreement on price, negotiate with the next 
most qualified offeror until a contract award can be made to the most qualified offeror whose 
price is fair and reasonable to the grantee.  

 
FTA C4220.1F Ch. VI, 3.f(3)(d) 

 
53) Bid Security [Construction Over $100,000] 
FTA has determined that grantee policies and requirements that meet the following minimum 
criteria adequately protect the Federal interest: 
(a) A bid guarantee from each bidder equivalent to five (5) percent of the bid price. The "bid 

guarantee" shall consist of a firm commitment such as a bid bond, certified check, or 
other negotiable instrument accompanying a bid as assurance that the bidder will, upon 
acceptance of his bid, execute such contractual documents as may be required within the 
time specified. [FTA C4220.1F Ch. IV, 2.h(1)(a)] 

 
54) Performance Security [Construction Over $100,000] 
FTA has determined that grantee policies and requirements that meet the following minimum 
criteria adequately protect the Federal interest: 
(a) A performance bond on the part of the contractor for 100 percent of the contract price. A 

"performance bond" is one executed in connection with a contract to secure fulfillment of 
all the contractor's obligations under such contract. [FTA C4220.1F Ch. IV, 2.h(1)(a)] 

 
55) Payment Security [Construction Over $100,000] 
FTA has determined that grantee policies and requirements that meet the following minimum 
criteria adequately protect the Federal interest: 
(b) A payment bond on the part of the contractor. A payment bond is one executed in 

connection with a contract to assure payment, as required by law, of all persons 
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supplying labor and material in the execution of the work provided for in the contract. 
[FTA C4220.1F Ch. IV, 2.h(1)(c)] 
(1) Payment bond amounts… fifty percent of the contract price if the contract price is 

not more than $1 million [FTA C4220.1F Ch. IV, 2.h(1)(c)1]; 
(2) Payment bond amounts… forty percent of the contract price if the contract price 

is more than $1 million but not more than $5 million [FTA C4220.1F Ch. IV, 
2.h(1)(c)2]; or 

(3) Payment bond amounts… two and a half million dollars if the contract price is 
more than $5 million. [FTA C4220.1F Ch. IV, 2.h(1)(c)3]  

(4) A grantee may seek FTA approval of its bonding policy and requirements if they 
do not comply with these criteria. [FTA C4220.1F Ch. IV, 2.h(1)(e)] 
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Appendix D:  
 

Procurement Elements  
Determined to be Not Applicable 

 
 
 
20) No Splitting 
There should be …no splitting of procurements to avoid competition.  

 
FTA C4220.1F Ch. VI, 3.a.(2)b 

 
21) Fair and Reasonable Price Determination (Micro-Purchase) 
Procurements by micro-purchase are those purchases under $2,500. Purchases below that 
threshold may be made without obtaining competitive quotations if the grantee determines that 
the price is fair and reasonable… and how this determination was derived. 

 (FTA C4220.1F CH. VI, 3.a.) 

22) Micro-Purchase Davis Bacon 
Micro-purchases are those purchases under $2,500… The Davis-Bacon Act applies to construction 
contracts between $2,000 and $2,500.   

 (FTA C 4220.1F CH. IV,2.h(5)) 
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